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Overview of the EU’s Anti-Dumping Investigation

Page?2
Gide Loyrette Nouel



Je AU R 55 SRR s AW e it

Anti-Dumping and Anti-Dumping Measures
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Dumping is an unfair trade
practice involving low price
competition. Anti-dumping,
anti-subsidy and safeguard are
deemed as “Trade Defense
Instruments” (TDI) as well as
trade remedy measures. Anti-
dumping is realized by anti-
dumping (“AD”) measures such
as the imposition of additional
anti-dumping duties in order to
prevent damage to domestic

industries.
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China is the Country Mostly Targeted by AD Investigation

b [ 24 [E AR e e China is the country
WERZHIEZ. X mostly targeted by AD
REMEHIAERNEER investigation. The

x (B HX ) HEE. Bk countries/regions which
R, LR, —HK use more TDI against
BErEZEmEE. +HH China are the US, EU, etc.
. s=PgEk. PR S 2y In recent years, more

X E O iRE R developing countries like
fé%%"i}ﬁ =, India, Turkey, Mexico,

Argentine, etc. also become
active in AD investigation
against Chinese exports.
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Four Basic Conditions for EU to Take AD Measures

$2 R R B K BN AT V=90 Pursuant to the current

. SEE— 0 R AR A EU (li'.etgulations; tl':)ur b:t;ic
[ 17 conditions must be met for
g ﬁ:g{lﬁﬁ%% I{Tﬁ?]; the adoption of an AD
D 2 measure:1. Existence of
2. PNz R E; 3. dumping; 2. Injury to the
1tﬁ%|% 535 %Z[Eﬂﬁ? industry; 3. Causality

%9%/2%\ s 4. X Hﬂ fi between the dumping and
B +E 7 A& R 3L 44 injury; 4. Adoption of the

;FU AD measure is in line with
ke Community interests.
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Special Practice in EU’s AD Investigation Against China

BEZHRF AL T B China o deemed aon
I\:I\j j‘j a5 r}% 25 _%E ’ country of Non Market Economy
X = ﬂjli% %Iiﬂ‘ﬁ{tﬁ ‘Iﬂ% [I]l%}g Status (NMEs), which means that
5, B E AN AN 4G A, Dl}(mpiqg h(/[arlgin (DM)t o(f ?hChinese
TIAR RO e s gt
=3 S48 \ y Status (MES))
,/\ﬁl‘i EKB‘CZEJ/E% EI’JIEE ﬁ shall be calculated by adoption of
~ the Normal Value (NV) of an
%%ﬁ% !Ell:% ’D %ﬁg@%f% analogue coufritlll'y, rz::ther than by
. E% comparing of the enterprise’s own
ﬁ?{ E‘JJ—_ET%“I\@ ’ IZ/% EHE_I/E NV zll)nd it% Export PricIe) (EP) to
WIRB T & 5 HUV . determine whether dumping exists

which is a usual practice to
enterprises of other countries with
MES.
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Adoption of an AD Measure is Subject to Approval of the

Majority of EU Member States
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Although an investigated
product sometimes relates to an
industry which is undertaken in
a few EU member states, an AD
measure can be adopted only
upon approval by the majority
of all EU member states
pursuant to EU regulations.
Abstention is deemed to be
approval. Generally, the final
AD measure will be
implemented for five years.
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EU’s Investigation Procedure
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Initiation =» Questionnaires for examination (MES
Claim Form and AD Questionnaire) = On spot
verification =»Decision on granting or rejection of
MES =>» Adoption of provisional AD measures

=>» Adoption of final AD measure
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EU’s Anti-Dumping Practice
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Export Manufacturers shall be the Cooperating Subjects

The cooperating subject in AD
investigations shall be the exporting
producers, this refers to producers
with direct exports (self-operated
exports) or indirect exports (such as
exports via a trader or Hong Kong).
Governments shall not act as
cooperating subjects while relevant
industry associations may
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{6 participate in the cooperation as an

& interested party. The industry

%) association may comment on the AD
Vil investigation as an interested party,

NI usually in respect of whether the

product concerned has injured the
EU industry. Cooperating with the
investigation in this way may have
an impact on the whole industry.

E| FE R FE I <R
UEFSAEIE J SRR

=
PE=iy

Pagel0
Gide Loyrette Nouel



AN G AR

Investigation Cooperation of Foreign Trade Enterprises
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Generally, foreign trade
enterprises cooperate with
their suppliers (i.e.
producers) in responding to
an investigation, but the
producers play a more
important role in the
cooperation. If a producer is
granted an individual duty, it
remains unclear whether the
foreign trade enterprise will
enjoy the same duty rate.

Gide Loyrette Nouel



AR

Analogue Country

B O R BERR AL If the exporter is able to
B BIEI LR den;onstrate that th;e ;
analogue country selecte
Eﬁ{i%%ziggé = ;g% at the case initiation is
" ‘ inappropriate, it is possible
Ae IR A2 FE7E R o to replace such analogue
country.
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Documents to be Submitted by a Cooperating Enterprise
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The investigating authority will ask
the enterprise to provide many
detailed documents concerning the
organization structure (shareholder
composition, establishment of
various production and
management departments, etc. ),
production (production technique,
process, capability, etc.), finance
(financial and accounting systems,
cost accounting, etc.), sales
(domestic sales and sales to EU
countries and non-EU countries ),
product (product concerned and
non product concerned), etc.
Generally the documents required
are those for the latest three years.
However, sometimes the enterprise
is required to provide all original
documents from its inception.
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On-Spot Verification against a Cooperating Enterprise
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The focus of the verification is
the authenticity, and integrity
of the documents provided by
the cooperating enterprise. This
verification is a critical step in
the AD cooperation and the
result of the cooperation will
determine the treatment of the
cooperating enterprise to a great

extent.
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Role of Chinese Enterprises in AD Investigation
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Preparation before Initiation of an AD Investigation Case

As many rumours concerning
the initiation of a case may arise
before the filing of an AD
investigation, the Chinese
enterprise should communicate
with its EU clients to keep a
close eye on the case and
prepare for the AD cooperation
as early as possible. Most
importantly, it should conduct
pre-appraisal of its status under
the guidance of professionals
and understand whether it
would be able to undertake a
successful cooperation as soon
as possible.
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Two Main Aspects of the Response: Dumping and Injury
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The cooperation in the AD
investigation may be broken down
into two aspects, namely dumping
and injury. The objective of
dumping cooperation is to obtain an
individual low AD duty. If granted,
such duty only applies to the
cooperating enterprise. The
objective of injury cooperation is
mainly to prove that the EU
industry has not been injured or its
injury is not attributable to the
Chinese product. In practice, injury
cooperation also includes analysis
and assessment of like products, the
analogue country, the interests of
EU importers and users, etc..
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To Cooperate or not, that’s the question!
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Enterprises generally choose to
cooperate, on the expectation
that they will be granted an
individual duty so as to get rid
of competitors. Those
enterprises that choose not to
cooperate do so mainly on the
basis of costs and fear of
unpredictable results. Some
other enterprises choose to
collectively cooperate on the
injury aspect expecting the
investigation to be terminated
without adoption of AD
measures.
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Different Results of an AD Investigation
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Any AD investigation may be
terminated with or without
adoption of AD measures. In the
case of adoption of AD measures
(i.e. imposing AD duty), the
exporters may face several different
outcomes: a cooperating enterprise
may be granted a separate duty
(provided that MES or IT is
granted), or a price undertaking
(generally on the condition of the
granting of MET or IT and based
on negotiation with EU), or a single
, higher duty may be imposed ( as
no preferential treatment is
granted), and the highest AD duty
will be imposed on an enterprise not
cooperating individually.
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How to Cooperate with EU Clients and Lobbying the EU

Member States on Relevant Issues
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As mentioned above, the

adoption of an AD measure is
subject to the approval of the
majority of EU members.
Therefore, lobbying
governments of the relevant EU
member states may affect the

AD investigation results to some

extent. Lobbying may be
conducted through EU users or
importers depending on the
different products and industry
distribution. In practice,
importers or users sometimes
lobby on relevant issues through
industry associations.
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Key to Success in AD Cooperation (If Any)
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In AD cooperation, or precisely
cooperation with an
investigation, full cooperation is
the pre-condition for a
successful cooperation. Full
cooperation shall be based on
the fact that the enterprise fully
understands AD and has made
adequate preparation. In this
sense, the key to success in an
AD cooperation is the level of
preparation of the enterprise.
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Conclusion
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Some new practices have arisen in recent AD cases (e.g. casting case,
certain finished polyester filament apparel fabrics case, leather shoes
case, etc). In addition, the EU is considering how to use the AD measure
as one of the trade remedy measures (e.g. the green paper issued in the
end of last year). Does this mean the increase of uncertainty in future
application of AD measures and AD investigation?
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Song Li-Wei, Gide Loyrette Nouel, Shanghai
Email: song@gide.com
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